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DETAILED ACTION 



Specification 

The abstract of the disclosure is objected to because it includes phrases which can be 
implied, e.g. "This invention relates to". 

Applicant is reminded of the proper content of an abstract of the disclosure. 

a nH ch^ M t6n ■ ^ SX [t°l ' S u a COncise statemen * of the technical disclosure of the patent 
and should include that which is new in the art to which the invention pertains I? the 

™r' n 1* Tl™ im P rovement in an old apparatus, process, produ or 
composition, the abstract should include the technical disclosure of the improvement 

the disdS^ * ^ ° f * e Pr ° P6r langUage and format for an abstract of 

n»«nrI5f 3bStraCt 8 ?° U L d be in narrative form and 9 enerall V limited to a single 
£Sh P * h- T Parate « eet Within the ran 9 e of 50 t0 150 words The abstract should 
describe he d.sclosure sufficiently to assist readers in deciding whether there is a need 
for consulting the full patent text for details. 

The language should be clear and concise and should not repeat information 
given , n the title. It should avoid using phrases which can be implied' s ch as The 

disclosure defined by this inventi0 '" ' The disciosure 

The specification is further objected to as failing to comply with 37 
CFR 1.84(p)(5), which states: "Reference characters not mentioned in the description 
shall not appear in the drawings. Reference characters mentioned in the description 
must appear in the drawings." Reference numbers 10, 11, 12 and 13 are not mentioned 
in the detailed description. Correction is required. 

The specification is also objected to because of the following informalities: There 
appear to be several typographical errors throughout the specification, e.g. "Likewsise", 
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on page 3, line 15 and "Intebody", on page 12, line 20. Appropriate correction is 
required. 

Claim Objections 

Claim 1 is objected to because of the following informalities: If the applicant 
wants the lateral view to be the preferred configuration then this should be explained in 
claim 1 rather than placing the words "lateral view" in parenthesis, e.g. a lateral view 
configuration. 

Claim 2 is objected to because of the following informalities: If the applicant 
wants the implant to be curved then this should be explained in claim 2 rather than 
placing the word "curved" in parenthesis. 

Claim 5 is objected to under 37 CFR 1.75(c), as being of improper dependent 
form for failing to further limit the subject matter of a previous claim. Applicant is 
required to cancel the claim(s), or amend the claim(s) to place the claim(s) in proper 
dependent form, or rewrite the claim(s) in independent form. Claim 5 appears to be a 
dependent claim, however, it does not specify the parent claim. Claim 5 will be 
considered to depend from claim 1 for examination purposes. 

Claim 5 is further objected to because of the following informalities: If the 
applicant wants the implant to be curved then this should be explained in claim 5 rather 
than placing the word "curved" in parenthesis. 

Claim 16 is objected to because of the following informalities: If the applicant 
wants the lateral view to be the preferred configuration then this should be explained in 
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claim 16 rather than placing the words "lateral view" in parenthesis, e.g. a lateral view 
configuration. 

Claim 16 is objected to because of the following informalities: If the applicant 
wants the implant to be curved then this should be explained in claim 16 rather than 
placing the word "curved" in parenthesis. 

Claims 1-25 are objected to because of the following informalities: There appear 
to be several typographical errors throughout the claims, e.g. "osteosynhtesis", of claim 
8, line 14, and "inlcudes", of claim 16, line 10. Appropriate correction is required. 

Claims 1-25 are further objected to because of the following informalities: The 
word "it" and "its" need to be defined. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 4, 6-7, 13 and 16-24 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

In claim 4, line 2, the word "being" lacks proper antecedent basis. 

In claim 5, line 9, the word "being" lacks proper antecedent basis. 

In claim 6, line 2, the word "opening" lacks proper antecedent basis. 

In claim 7, line 2, "hole" lacks proper antecedent basis. 

In claim 7, line 2, "the area" lacks proper antecedent basis. 
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In claim 13, the phrases "preferably", "more preferably", and "most preferably" 
render the claim indefinite because it is unclear what the limitations, if any, such places 
on the claimed invention. See MPEP § 2173.05(d). 

In claim 16, line 1 1 , the word "being" lacks proper antecedent basis. 
In claim 17, line 2, the word "opening" lacks proper antecedent basis. 
In claim 18, line 2, "hole" lacks proper antecedent basis. 
In claim 18, line 2, "the area" lacks proper antecedent basis. 
In claim 19, the phrases "preferably", "more preferably", and "most preferably" 
render the claim indefinite because it is unclear what the limitations, if any, such places 
on the claimed invention. See MPEP § 2173.05(d). 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

ul th nr T£lT ° r d€ T ib6d in 3 Prin,ed publication in this or a forei 9n country or in public 

States m ° re ° ne year Pri ° r 10 thS date 0f a PP ,ication for patent in the United 

Claims 1-12, 15-19, 21 and 25 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Lin (US Patent Number 6,080,158). 

Lin discloses an implant to be inserted in the disc space between two adjacent 
vertebrae for the correction of the vertebral spine curvature, wherein the implant's 
lateral view configuration is a wedge or acute-angled isosceles trapeze, wherein the 
area opposite the shorter base or opposite to the vertex is a rounded pyramid-like 
surface capable of being laterally shifted to one side, and the upper and lower surfaces 
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of the trapeze include saw-shaped protuberances, 121, extended along the width of the 
upper and lower surfaces and oriented to prevent horizontal slipping in the direction of 
the anterior portion of the vertebrae, and wherein the protuberances are capable of 
penetrating to the vertebral plates of the adjacent vertebrae (see figures 1, 2, 5B and 
5C). The implant has a hollow volume inside and holes, 110, in its surfaces that 
communicate with the hollow volume, are capable of receiving osteosynthesis material, 
and enable and facilitate the osteosynthesis (see figures 1 and 2). Furthermore, the 
implant includes hollow tunnel-shaped cavities in the posterior and lateral surfaces, 141 
and 1 1 1 , respectively, for the insertion of tools suitable for handling the implant through 
a posterior or a lateral access (see figure 2). Regarding method claims 8-12 and 25, the 
implant device of Lin is inherently capable of performing the method for producing an 
increase in the vertebral spine curvature (see figures 5A, 5B, 5C and 6). 

Claims 1-9, 11-12, 15-19 and 21 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Marino (US Patent Number 6,290,724). 

Marino discloses an implant to be inserted in the disc space between two 
adjacent vertebrae for the correction of the vertebral spine curvature, wherein the 
implant's lateral view configuration is a wedge or acute-angled isosceles trapeze, 
wherein the area opposite the shorter base or opposite to the vertex is a rounded 
pyramid-like surface capable of being laterally shifted to one side, and the upper and 
lower surfaces of the trapeze include saw-shaped protuberances, 36, extended along 
the width of the upper and lower surfaces and oriented to prevent horizontal slipping in 
the direction of the anterior portion of the vertebrae, and wherein the protuberances are 



Application/Control Number: 1 0/674,01 9 p age 7 

Art Unit: 3733 

capable of penetrating to the vertebral plates of the adjacent vertebrae (see figure 18). 

The implant has a hollow volume inside and holes in its surfaces that communicate with 

the hollow volume, are capable of receiving osteosynthesis material, and enable and 

facilitate the osteosynthesis (see figures 19, 20 and 22). Furthermore, the implant 

includes hollow tunnel-shaped cavities in the posterior and lateral surfaces for the 

insertion of tools suitable for handling the implant through a posterior or a lateral access 

(see figures 19, 20 and 22). Regarding method claims 8-9, 11 and 12, the implant 

device of Marino is capable of performing the method for producing an increase in the 

vertebral spine curvature (see figures 25-31). 

Claim Rejections • 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 13, 14, 20 and 22-24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Lin (US Patent Number 6,080,158). 

Lin discloses the claimed invention except for the angle formed by the upper and 
lower surfaces being at least 10 degrees, the length being no greater than 20 mm, the 
minimum height being 8 mm and the maximum height being 30 mm. It would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
construct the implant device of Lin with the angle formed by the upper and lower 
surfaces being at least 10 degrees, the length being no greater than 20 mm, the 



Application/Control Number: 1 0/674,01 9 Paqe g 

Art Unit: 3733 

minimum height being 8 mm and the maximum height being 30 mm., since it has been 
held that where the general conditions of a claim are disclosed in the prior art, 
discovering the optimum or workable ranges involves only routine skill in the art. In re 
Alter, 105USPQ233. 

Regarding claims 22-24, Lin discloses the claimed invention except for the angle 
formed by the upper and lower surfaces being 18 degrees, the angle formed by the 
upper and lower surfaces being 29 degrees, and the angle formed by the upper and 
lower surfaces being 47 degrees. It would have been obvious to one having ordinary 
skill in the art at the time the invention was made to construct the implant device of Lin 
with the angle formed by the upper and lower surfaces being 18 degrees, the angle 
formed by the upper and lower surfaces being 29 degrees, and the angle formed by the 
upper and lower surfaces being 47 degrees, since it has been held that discovering an 
optimum value of a result effective variable involves only routine skill in the art. In re 
Boesch, 617 F.2d 272, 205 USPQ 215 (CCPA 1980). 

Claims 13, 14, 20 and 22-24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Marino (US Patent Number 6,290,724). 

Marino discloses the claimed invention except for the angle formed by the upper 
and lower surfaces being at least 10 degrees, the length being no greater than 20 mm, 
the minimum height being 8 mm and the maximum height being 30 mm. It would have 
been obvious to one having ordinary skill in the art at the time the invention was made 
to construct the implant device of Marino with the angle formed by the upper and lower 
surfaces being at least 10 degrees, the length being no greater than 20 mm, the 
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minimum height being 8 mm and the maximum height being 30 mm., since it has been 
held that where the general conditions of a claim are disclosed in the prior art, 
discovering the optimum or workable ranges involves only routine skill in the art. In re 
Alter, 105 USPQ 233. 

Regarding claims 22-24, Marino discloses the claimed invention except for the 
angle formed by the upper and lower surfaces being 18 degrees, the angle formed by 
the upper and lower surfaces being 29 degrees, and the angle formed by the upper and 
lower surfaces being . 47 degrees. It would have been obvious to one having ordinary 
skill in the art at the time the invention was made to construct the implant device of 
Marino with the angle formed by the upper and lower surfaces being 18 degrees, the 
angle formed by the upper and lower surfaces being 29 degrees, and the angle formed 
by the upper and lower surfaces being 47 degrees, since it has been held that 
discovering an optimum value of a result effective variable involves only routine skill in 
the art. In re Boesch, 617 F.2d 272, 205 USPQ 215 (CCPA 1980). 

Claims 10 and 25 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Marino (US Patent Number 6,290,724) in view of Lin (US Patent Number 
6,080,158). 

The Marino implant device is capable of performing the method for producing an 
increase in the vertebral spine curvature except for the step of using pedicular screws 
as an external fixation means, fixing the screws to bars or plates, and immobilizing the 
assembly with nuts or other fixation means. Lin discloses an implant device that 
includes the method of using screws as an external fixation means, wherein the screws 
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are fixed to plates and the assembly is immobilized with nuts (see Figure 6). Lin teaches 
the use of screws as an external fixation means, wherein the screws are fixed to plates 
and the assembly is immobilized with nuts, in order to provide further stabilization (see 
figure 6 and column 3, lines 36-39). It would have been obvious to one skilled in the art 
at the time the invention was made to incorporate the use of a fixation and 
immobilization means with the implant device of Marino, in view of Lin, in order to 
provide further stabilization. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO 892 for art cited of interest. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Annette R. Reimers whose telephone number is (571) 
272-7135. The examiner can normally be reached on Monday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on (571) 272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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